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1 c ummar v The PACE will likely vote next week to adopt a non- 
binSnTreso^ion condemning as unlawful the further detention of 
suspend terrorists and enemy combatants at Guantanamo Bay The 
„„tCn drafted by British MP Kevin McNamara, while not the first to 
criticize^GTMO detention , is certainly McNamara's most complete 
broaaside on the matter. It relies heavily on testimony ofil 1- 
treatment and torture by detainees recently, £g oo^ige 

If massed, and assuming no harsher amendments, the motion will °f^ e 
Ihe Committee of Ministers of the Council of Europe to request that 
£e SsTrespond to its allegations. There is no great enthusiasm for 
this exercise within the Council of Europe, given the context of 
efforts to improve transatlantic relations, and we hope to hear 
voices raisedon the PACE floor acknowledging that Guantanamo i s , 
without PACE prodding, a matter of active consideration in all 
branches of the USG. End summary 

i r>n inril 26 the plenary of the Parliamentary Assembly of the 
Council of Europe (PACE) wSl consider a non-binding Resolution and 
Recommendation by its Legal Affairs and Huma n Righ ts Comm ittee (LAHR) 
entitled, "Lawfulness of Detentions by the United States in 
Guantanamo Bay." The author is Kevin McNamara a ^l^*^™^ 
Party MP, who wrote the PACE ' s previous Resolution nearly two years 
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ago (reftel) . This iteration is the result of a Motion (by McNamara) 
presented to the PACE last May. Its title notwithstanding, the 
report dwells on the UNlawfulness prevailing at GTMO , on grounds 
(quoting the report's summary) including the torture and cruel, 
inhuman or degrading treatment of detainees and violations of rights 
relating to POW status; the right to judicial review; the right to a 
fair trial; secret detention and rendition; and violation of the 
principle of non-ref oulement . 

The Recommendation and Resolution 



3. The (operative) draft Recommendation would call upon the inter- 
governmental Committee of Ministers (CM) of the Council of Europe to 
transmit the report (once presumably voted on by the PACE) and 
request that the USG respond. The Recommendation would also call 
upon the CM to coordinate efforts among the 4 6 member states to 
obtain the immediate unconditional release or prompt fair trail of 
all detainees, and report back to the PACE in six months. 

4. The draft Resolution (a sense-of-the-PACE measure) offers its 
full support to the U.S. in its efforts to fight terrorism, but notes 
that the USG has betrayed its highest principles in its "zeal" to 
pursue the war on terror. (NB: Throughout the draft, war-on-terror 
appears in quotations; see para 7.) In the draft, the PACE calls 
upon the USG to: 

? Cease ill-treatment of GTMO detainees; 

? Punish those responsible for unlawful mistreatment; 

? Allow detainees to challenge their detentions before competent 

courts ; 

? Immediately release detainees where evidence is lacking; 

? Bring to trial other detainees, excluding sentences of death; 

? Exclude in such trials evidence obtained through ill-treatment ; 

? Cease secret detentions; 

? Allow access to detainees by family, counsel, consuls, ICRC; 

? Cease rendition in violation of prohibition on non-ref oulement ; 

? Not transfer detainees for diplomatic assurances from countries 

where they risk ill-treatment ; 
? Cooperate fully with the ICRC; 

? Ensure that the war on terror is conducted in accordance with 

international law. 

5. In addition, the draft Resolution calls upon the 46 member 
countries of the Council of Europe to: 

? Enhance official efforts to protect the rights and ensure the 

release of their citizens, nationals or former residents ; 

? Respect the presumption of innocence of those released or 

transferred from GTMO and provide them with legal assistance ; 

? Help those released from GTMO with their reintegration ; 

? Ensure that unlawful detention at GTMO does not jeopardize the 
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e'Senc^ ? Stainees ' to provide exculpatory 

evidence, or unless in connection »,>», -i ^ y 

a regularly constituted court ^ before 

rendition?" **** te " itori - — «* —d for secret detention or 

Take all possible measures to persuade the u«sr , ^ 

rights of GTMO detainees under international law PSCt 

Explanatory Memorandum (EM) : Jurisdiction 

6 In his copious supporting documentation (with 128 footnotes) 
McNamara asserts, in his words, that international legal opinion has 
concluded that U.S. policy and actions in relation to GuanSna^o ate 
unlawful. He adds further that U.S. court decisions agaJnsT^e 
administrate have resulted in politically-motivated leases 
mainly to European countries. The EM reviews the initial USG 
arguments against applying Geneva Convention III (on POWs) to al 
Qaeda and Taliban detainees. McNamara maintains, however that the 
international armed conflict in Afghanistan is now over 

rVc A ^. f ° r Whether the GW0T is ^ armed conflict, McNamara cites the 
U.S. District Court ruling in February on the miiitary^stody of 
Jose Padilla: the custody of such a suspected enemy combatant is 
quote, a law enforcement matter, not a military matter, end quote 
lnJ"J UriS ?^ tl0n ° Ver Guantanamo ' McNamara contends that the 1966 
outlld ^enant on Civil ™* Political Rights binds states 

outside their territory, as have recent decisions in U.S. courts 
McNamara also questions the extent of discretion to be offered the 
Executive under the 2001 Authorization to Use Military Force (AUmJ) 
citing in this instance the Supreme Court judgment in\n^ H^dfSie 
To conclude his point that detainees should be treated under 
criminal, not military, law, McNamara says that the, quote war on 
terror unquote, is no more than a rhetorical express^ encasing 

thf t Jf 1 "^" 0 "*™ P ol ^y "*ich has no definable conclusion , and 
that it cannot amount to armed conflict. 

Explanatory Memorandum: Ill-Treatment 

3. Citing, among others, the August 2002 Gonzales-approved 
nemorandum on torture and SecDef April 2003 list of counter- 
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guidance seemed to permit ahd V i°" SW that official U s 
relies « ^^^^^ abuse. 

that quote, such practices actual^ c 1 fc ° *«*»trate 

hearxng before the LAHR Committee in p""" 6 *' end Wte. At a 
Harith described 15-hour i^rroga^on s^** DeCemb «' Al 
beating by the Extreme Reaction 1 „ ? nS ' deluding a severe 
injection. This same occurred tfshaf ^ S " f » ^identified 

Ahmed, notes McNamara, according tftne"?. ' ^ and ****** 

Another British detainee cited L mJS "^Prisoners . com website. 

have "partially witnessed" the mSfST; ™V M Cl * ims fc ° 

soldiers. falling of two detainees by U.S. 



9. The LAHR asked the 46 member countries of fha , B 
questionnaire, of which 30 responded oJ thLf t0 aMWer a 

have had detainees at GTMo a «5 these, seven claimed to 

abuses. Nevertheless, SamTrf pET£j 

and collected testimonials^ con^ude" that ^0^ S PrSSS reP ° rtS 
doubt that most, if no t all .quote, there can be no 

and degrading trea^nt S SSSSt" J° Cr " e1 ' 

systematic and, indeed, a r.S£"5 of f iSf 1 £ f ■ is 
given the duration and severitvQ in ff™ policy. Furthermore, 
torture, as defined ^nO^^^^^^^^^ to 
incidents amounting to torture Sd"^es Jhat fce <^^ ot 

policy d-.if^ttTSSit-S.Sf inTgu^e^ ' ~ 



Comment 



hc»ev«°"S"I I 0 , ' n ° — yet been tabled; 

trJJTte ttl u i t ! lk .° r ° ne »°33«ti„g that a PACE delegation 
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thTu^i^helr ^is^T^ f P , ermanent *"™* StatUS - 
should such an idea be preset ted^nd^ ^ T *° *°™ V ~ ' 

week, it will be a clear IT^llt ****** in amendment form next 
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evidence seems derived from U.S. Court cases, Executive Orders, FBI 
nemos , etc . , which would suggest that the USG ' s various branches have 
the matter well under consideration. We will be attentive at next 
Tuesday's plenary debate (and pleasantly surprised) to see if any 
PACE parliamentarians suggest that U.S. "domestic remedies" be 
allowed to run their course. But as the FACE is wont to do in 
matters related to perceived unilateral American foreign policy in 
recent years, they will proceed with the debate, as one political 
scientist told us , on the basis of high moral principles they are 
compelled to reiterate. 

12. Despite letting it proceed, the PACE leadership is not 
enthralled with this report about the U.S., given its coming at a 
time when concerted efforts are being made to improve transatlantic 
relations. We note that the Legal Affairs and Human Rights 
Committee, meeting in Paris in early March, went out of its way to 
praise the U.S. Supreme Court Roper v. Simmons decision outlawing the 
death penalty for minors. 
DAVIS 
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